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ANDREW W. MELLON ET AL. VS. UNITED STATtES 

I 

Supreme Court of the District of Columbia j 


United States ex relatione Oeono Pulp and' 
Paper Company, petitioner 

vs. 

Andrew W. Mellon, Secretary of the Treas- 
ury; John Raymond McCarl, Comptroller 
General of the United States; and Robert H. 
Lucas, Commissioner of Internal Revenue, 
defendants 


At Law No. 78156 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, | at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for writ of mandamus 

| 

Filed June 3, 1930 

In the Supreme Court of the District of Columbia 


United States ex relatione Orono Pulp and' 
Paper Company, petitioner 

vs. 

Andrew W. Mellon, Secretary of the Treas- 
ury; John Raymond McCarl, Comptroller 
General of the United States: and Robert H. 
Lucas, Commissioner of Internal Revenue, 
defendants 


At Law No. 78156 


i 

The petition of the Orono Pulp and Paper Company; represents to 
the court as follows: 

1. The petitioner, Orono Pulp and Paper Company, is, and at all 
times hereinafter mentioned was, a corporation organized under 
and existing by virtue of the laws of the State of Maine, with its 
principal office at 27 State Street, Bangor, Maine. 

2. The defendant, Andrew W. Mellon, is the Secretary of the 
Treasury and charged with the duty, among others, of j collecting the 
internal revenue taxes imposed by the laws of the United States and 
with the duty of refunding or repaying any taxes erroneously or 
illegally collected, together with the interest thereon as provided by 
law. 

3. The defendant, John Raymond McCarl, is thb Comptroller 
General of the United States and is charged with the duty, among 
others, of settlement and adjustment of all claims and demands what¬ 
ever against the United States and with certifying payment thereof 
through the disbursing officers of the various departments or other¬ 
wise. 

2 4. The defendant, Robert H. Lucas, is the Commissioner of 

Internal Revenue, and is charged with the ! duty, among 
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others, of the determination, assessment, and collection of all in¬ 
ternal revenue taxes, the enforcement of internal revenue laws, and 
the scheduling or certifying for payment to the Comptroller General 
of the United States, and/or to the Secretary of the Treasury, any 
excessive income taxes erroneously or illegally collected, together 
with interest thereon. 

5. That on June 15, 1929, in an action brought by the petitioner 
herein against the United States for the recovery of income and 
profits taxes erroneously and illegally collected from it for the tax¬ 
able years ended December 31, 1917, and December 31, 1918, the 
United States District Court for the District of Maine, Southern 
Division, rendered judgment in favor of petitioner herein for the 
calendar year 1917 for the sum of $33,033.36 plus $21,S02.02, repre¬ 
senting interest to June 15, 1929, plus, for the calendar year 1918, 
$12,298.12, plus $7,009.93 interest thereon to said June 15, 1929, and 
in all making a gross sum of $74,143.43. 

6. That on June 15, 1929, in an action brought by the petitioner 
herein against Frank J. Ham, as collector of internal revenue, for 
the recovery of income and profits taxes plus interest erroneously 
and illegally collected from it for the calendar year 1919 the United 
States District Court for the District of Maine, Southern Division, 
rendered judgment in favor of the petitioner herein in the sum of 
$53,390.39, plus interest from September 20, 1926, to June 15, 1929, 
in the amount of $8,764.92, making the gross sum of $62,155.31. 

7. That thereafter, on or about the 12th day of July, 1929, the 
petitioner filed with the collector of internal revenue at Augusta, 

Maine,' on a form provided for that purpose by the 

3 Commissioner of Internal Revenue, a claim for refund for the 
principal sum of $136,298.74, said amount representing the 

sum of the judgments rendered in its favor by the said United States 
District Court for the District of Maine, Southern Division, as 
aforesaid, plus interest thereon from June 15, 1929, to a date not 
more than thirty days prior to the date of the refund check, attach¬ 
ing to said claim for refund or thereafter submitting to the Commis¬ 
sioner of Internal Revenue and/or the Comptroller General a certi¬ 
fied copy of each of the judgments of said United States District 
Court for the District of Maine, Southern Division, a certificate of 
probable cause, and a certificate of nonappeal. 

8. That thereafter, on or about January 25, 1930, petitioner 
received, thrbugh the office of the collector of internal revenue at 
Augusta, Maine, a check drawn in its favor on the United States 
Treasury in the sum of $62,155.31 in part payment of that portion 
of its claim for refund representing the aforesaid judgment against 
Frank J. Ham, collector of internal revenue; that your petitioner 
accepted said check under protest and to minimize damages advis¬ 
ing the said collector of internal revenue thereof and that under 
the provisions of section 177 (b) of the Judicial Code as amended by 
the revenue act of 1928 the petitioner was entitled to and claimed 
interest on said judgment from June 15, 1929, to a date not more 
than thirty days prior to the day of said refund check. 

9. That thereafter, on or about February 5, 1930, petitioner 
received from the Treasury Department a check drawn in its favor 

on the United States” Treasury in the sum of $74,143.43 in part 

4 payment of that portion of its claim for refund representing 
the aforesaid judgment against the United States. 


ANDREW W. MELLON ET AL. VS. UNITED STATES 3 

10. Petitioner is informed and believes, and upon subh informa¬ 
tion and belief avers, that its claim for interest on the said judgments 
against the United States and Frank J. Ham, collector of internal 
revenue, in the sums of $74,143.43 and $62,153.31, respectively, was 
prior to issuance of the checks in payment thereof ks aforesaid, 
referred to the defendant, John Raymond McCarl, Comptroller Gen¬ 
eral, for approval, and that said defendant failed and refused to 
approve or permit the payment of any interest on said judgments. 

11. That on January 28, 1930, the petitioner made a demand upon 

the defendant, Robert H. Lucas, Commissioner of Internal Revenue, 
for the payment of interest on said judgments in accordance with 
the provisions of section 177 (b) of the Judicial Code asj amended by 
section 015 of the revenue act of 1928 and was advised That the de¬ 
fendant, John Raymond McCarl, the Comptroller General, had 
declined to certify the payment of interest in excess of that specified 
in the judgment and that said defendant, Robert H. Lucas, Com¬ 
missioner of Internal Revenue, or his office, was not in a position to 
take further action with a view to the allowance of additional inter¬ 
est as claimed. ! 

12. That, on January 28, 1930, petitioner made a demand upon 
the defendant, John Raymond McCarl, Comptroller jGeneral, for 
the payment of interest on its claim for refund and On said judg¬ 
ments in accordance with the provisions of section 177 (b) of the 
Judicial Code, as amended by section 615 of the revenue act of 1928, 
and that said defendant, John Raymond McCarl, failed and 

refused to certify, approve, or allow the payment of any 
5 interest whatsoever on said judgments. 

13. That section 177 (b) of the Judicial Code as amended 
by section 615 of the revenue act of 192S is mandatory land provides 
that: I 

“ In any judgment of any court rendered (* *! *) for any 

overpayment in respect of any internal revenue tax, interest shall 
be allowed at the rate of 6 per centum per annum upon the amount 
of the overpayment, from the date of the payment j or collection 
thereof to a date preceding the date of the refund check by not more 
than thirty days, such date to be determined by the Commissioner 
of Internal Revenue.” 

14. That bv reason of the aforesaid failure and refusal of the de¬ 
fendants, John Raymond McCarl, Comptroller General, and Robert 
H. Lucas. Commissioner of Internal Revenue, to ceriify, approve, 
or allow the payment of interest on said judgments, the defendant, 
Andrew W. Mellon, Secretary of the Treasury, has failed to pay 
your petitioner any interest on said judgments as provided by law. 

15. That by reason of the aforesaid, petitioner has received no 
interest on the judgment rendered in its favor against the United 
States in the sum of $74,143.43 from the date such judgment was 
rendered on June 15, 1929, to a date not more than thirty (30) days 
prior to the date of the refund check, which check wap dated on, to 
wit, the 5th day of February, 1930, and petitioner has received no 
interest on the judgment for $62,155.41 rendered in its favor against 
Frank J. Ham, collector of internal revenue, from the date of such 
judgment was rendered on June 15, 1929, to a date preceding the 
date of the refund check by not more than thirty (30) days, which 
check was dated on, to wit,'the 25th day of January, lj930. 


4 


ANDREW W. MELLON ET AL. VS. UNITED STATES 


16. That by reason of the aforesaid, petitioner has been de¬ 
prived of interest on said judgments in the sum of approxi- 

6 mately $5,131.15 to which it is justly entitled under the law 
and for the recovery of which it has no speedy and adequate 

remedy at law; that it has exhausted all the remedies open to it to 
obtain the interest to which it is justly entitled under the law; and 
that there is no other remedy open to it but to petition this Court. 

17. That the acts herein complained of are mandatory and do not 
involve the discretion of the defendants or any one of them, 

18. The petitioner further alleges that there is no indebtedness of 
any kind whatsoever owing by it to the United States. 

Wherefore, the premises being considered, the petitioner prays: 

1. That a rule may issue directing the defendants, Andrew W. 
Mellon, Secretary of the Treasury; John Raymond McCarl, Comp¬ 
troller General:”and Robert H. Lucas, Commissioner of Internal 
Revenue, and each of them, to appear before this honorable court and 
show cause, of any there be. why a writ of mandamus should not 
be issued commanding and directing them to authorize and direct 
the payment of interest and to pay interest to your petitioner from 
June 15,1929, to a date not more than thirty days preceding the date 
of the refund check, such date to be fixed by the defendant, Robert 
H. Lucas, Commissioner of Internal Revenue, on the judgment ren¬ 
dered in favor of your petitioner against the United States in the 
sum of $74,143.43 and on the judgment rendered in favor of your 
petitioner for $62,155.31 against Frank J. Ham, collector of internal 

revenue, by the United States District Court for the District 

7 of Maine, Southern Division, and to pay same to petitioner, 
together with costs of this suit. 

2. And for Such other and further relief to which petitioner may be 
justly entitled. 

J. Robert Sherrod. 

F. O. Graves, 

Attorneys for the Petitioner. 

Of counsel: 

Miller & Chevalier. 

State of Maine, 

County of Penobscot, ss: 

Franklin E. Bragg, being first duly sworn, deposes and says that 
he is the President of the Orono Pulp and Paper Company, a corpora¬ 
tion, the petitioner herein; that he has read the foregoing petition 
and knows the contents thereof; that the facts stated therein are 
true to the best of his knowledge, information, and belief. 

Franklin E. Bragg. 

Subscribed and sworn to before me this 27 day of May, 1930. 
[notarial seal] S. F. Palmer, 

Notary Public. 


My commission expires Oct. 27, 1932. 
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8 Rule to show cause \ 

Filed June 3, 1930 

* * * * * * j * 

Upon consideration of the petition of the Orono Pdlp & Paper 
Co., filed in the above-entitled cause on the 3d day ofj June, 1930, 
it is by the court this 3d day of June, 1930, 

Ordered, that the defendants appear in this court bn or before 
10 o'clock on the 24th day of June, 1930, and show cause, if any 
he have, why the prayer of said petitioner should not be granted 
and a writ of mandamus issued against him as therein prayed, 
provided, however, that a copy of this order is served upon said 
respondent on or before the 6th day of June, 1930. 

By the court: 

F. L. Siddo^s, Justice. 

Marshal’s return 

Served a copy of the within rule on Andrew W. Mellon, Secre¬ 
tary of Treasury; Robert H. Lucas, Commissioner of Internal 
Revenue 6-3-30 personally. 

Edgar C. Snyder, 

United States Marshal in 
awl for the District o/j Columbia. 

By Harry C. Allen, 

Deputy United States Marshal. 

Served a copy of the within rule on John Raymond McCarl, 
Comptroller General of the United States, 6-3-30, personally. 

9 Edgar C. Snyder, 

United States Marshal in 

and for the District of Columbia. 

By John A. Kapp, 

Deputy United Stales Marshal. 

B. f 

Joint and severed, answer of the defendants to the rule'.to show cause 
and to the petition \ 

Filed June 16, 1930 j 

****** * 

The defendants, Andrew W. Mellon, as Secretary .of the Treas¬ 
ury; J. R. McCarl, as Comptroller General of the United States; 
and Robert H. Lucas, as Commissioner of Internal Revenue, file 
this their joint and several answer to the rule to show cause and to 
the petition filed herein, and reserving unto themseljves the benefit 
of all manner of objections and exceptions to the errbrs and insuffi¬ 
ciencies of said petition and to the jurisdiction of the court to control 
and direct by writ of mandamus their discretionary duties in the 
matters and things set forth in the petition, nevertheless answering 
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so much and such part of the petition as they are advised it is 
material or necessary for them to make answer unto, say: 

1, 2, 3, 4. That for the purpose of this case, they admit the allega¬ 
tions of paragraphs 1, 2, 3, and 4, inclusive of the petition. 

5. That they admit the allegations of paragraph 5 of the petition, 
and they attach hereto as Exhibit A a copy of the docket entries of 
the United States District Court for the District of Maine in 
I Orono Pulp & Paper Company v. United States, as certified 

10 by the clerk of said court, wherein it is shown that the 
} judgment entered by said court is as follows: 

1 “ For the sum of $33,033.30, plus $21,S02.02, representing interest 
to- Iune 15.1929 : plus $12.298.12, ^plus int ejesh.fhfii.eon to saicT. June 
15, 1929, and in all making a gross sum of $74,143.43.” 

' 6.'"That they admit the allegation of paragraph 6 of the petition, 
and they attach hereto as Exhibit B a copy of the docket entries of 
j the United States District Court for the District of Maine in Orono 
I Pulp and Paper Company v. Frank J. Ham. collector, as certified by 
i the clerk, together with a certificate of probable cause, wherein it is 
shown that the final judgment entered by the court is as follows: 

“ Judgment for the plaintiff this day for $53.390.39 , pl us interest 
from September 20,1926, to June 15, 1929, in the amount of~$8,764.92, 
making the gross sum of $62,155.31.” 

7, 8, 9, 10, 11, 12, 13, 14, and 15. That they deny each and every 
allegation of paragraphs 7 to 15, inclusive, of the petition as stated, 
except as otherwise specifically admitted herein, and they attach 
hereto as Exhibit C a copy of “ Certificate of Overassessment Judg¬ 
ment Claim,” Schedule 37180, wherein the Bureau of Internal Rev¬ 
enue, under the defendants, Andrew W. Mellon and Robert H. Lucas, 
allowed the final judgment described in paragraph 5 hereof in the 
gross sum of $74,143.43, exactly as entered by the United States Dis¬ 
trict Court for the District of Maine. The defendants, Mellon and 
Lucas, further say that since under the act of February 18, 1904, 33 
Stat. 41, as amended, judgments against the United States are re¬ 
quired to be settled by the General Accounting Office, said judgment 
and schedule were transmitted by the Bureau of Internal 

11 Revenue in due course to the General Accounting Office, and 
the defendant, McCarl, says that by certificate 022750, dated 

January 30, 1930, there was certified under his direction the final 
judgment for payment exactly as entered by the court and as stated 
on the aforesaid schedule in the gross sum of $74,143.43. A check 
in payment thereof was issued to, and accepted by, the plaintiff, 
Orono Pulp and Paper Company. Thereafter attorneys for said 
company requested the defendant, McCarl, to certify for payment an 
additional sum to said company as interest on the judgment, and by 
decision dated March 1, 1930, a copy of which is hereto attached as 
Exhibit D, the defendant, McCarl, held that he was without legal 
authority to allow any sum in the matter other than as stated in the 
judgment, and consequently denied the request for any sum in excess 
of $74,143.43 as an addition to or in modification of said judgment. 
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The defendants also attach hereto as Exhibit E a copy of “ Certifi¬ 
cate of Overassessment Judgment Claim,” Schedule 37181, wherein 
the Bureau of Internal Revenue, under the defendants, (Andrew W. 
Mellon and Robert H. Lucas, allowed the final judgment described 
in paragraph 6 hereof in the gross sum of $62,155.31j exactly as 
entered by the United States District Court for thei District of 
Maine. The defendants, Mellon and Lucas, further s^y that said 
judgment and schedule were transmitted in regular course to the 
General Accounting Office for preaudit approval, and the defendant, 
McCarl, says that there was approved under his direction for pay¬ 
ment by the disbursing clerk of the Treasury Department the final 
judgment exactly as entered by the court and as stated 0n the afore¬ 
said schedule in the gross sum of $62,155.31. A check in pay- 

12 ment thereof was issued to, and accepted by, the (plaintiff, the 

Orono Pulp and Paper Company. ( 

The defendants admit that attorneys for the plaintiff, Orono 
Pulp and Paper Company, claimed interest in addition to the afore¬ 
said gross amount certified for payment and paid, but say that such 
interest was not allowed because such additional interest was not 
in accordance with the respective judgments of the Ipnited States 
District Court for the District of Maine in the two cases;, and further, 
that the interest claimed on the respective judgment^ consisted in 
part of compound interest—interest on interest—which claim was 
contrary to section 177 (b) of the Judicial Code as amended by sec¬ 
tion 015 of the revenue act of 1!)2S, and to the decisions of the Su¬ 
preme Court of the United States to the effect that in the absence of 
an express statute, interest on interest can not be charged against the 
United States. | 

The defendants further say that section 177 (b) of the Judicial 
Code, as amended by section 615 of the revenue act df 1928, is ad¬ 
dressed to. and is for application by the courts in tjheir entry of 
judgments against the United States or against collectors of internal 
revenue for refund of taxes and is not for application by these 
defendants in modification or change of final judgments of courts 
of competent jurisdiction. i 

16 and 17. The averments of paragraphs 16 and 17: are legal con¬ 
clusions of the pleader and are denied by these defendants, who say 
that the plain and adequate and only remedy for tlile plaintiff for 
the determination of his grievances, if any he has, was b\ r appropri¬ 
ate motions to the United States District Court of Maine for cor¬ 
rection or modification of the judgments in the respective cases or 
by an appeal to the United States Circuit Court of Appeals 

13 for the First Circuit and from thence by writ <j>f certiorari to 
the Supreme Court of the United States for correction or modi¬ 
fication of the judgments in the respective cases so as to make such 
judgments carry interest on the overpayments of taxes from the 
respective dates of overpayments to not more than thirty days prior 
to the date of refund thereof, in accordance with section 177 (b) 
of the Judicial Code, as amended, instead of having the overpay¬ 
ments carry interest only to the date of the judgments as stated 
therein. The fact—if it be one—that the term of the United States 
District Court for the District of Maine, in which theitwo judgments 

46769—31-2 
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in question were entered, may have now expired, and that the plain¬ 
tiff may have lost its right to make such motion or that the period 
for appeal from the judgments may have expired, does not present 
such a case of the absence of an adequate remedy at law as would 
justify this court by writ of mandamus in changing the judgments 
or to require these defendants so to do. 

Wherefore, having fully answered the rule to show cause and 
the said petition, the respondents severally pray that the petition 
be dismissed as to each of them and that the rule to show cause be 
discharged with costs. 

Andrew W. Mellon, 
Secretary of the Treasury. 

J. R. McCarl, 

Comptroller General of the United States. 

Robt. H. Lucas, 

Commissioner of Internal Revenue. 

Leo A. Rover. 

United States Attorney. 

R. L. Golze. 

General Counsel. General Accounting Office. 

C. M. Chakest, 

General Counsel. Bureau of Internal Revenue. 

Chas. T. Hendler. 

Special Attorney. Bureau of Internal Revenue. 

O. R. McGuire. 

Attorney. General Accounting Office. 

Attorneys for defendants. 

14 District of Columbia, ss: 

Andrew W. Mellon, being first duly sworn, deposes and 
says that he has read the foregoing answer by him subscribed, 
Andrew W. Mellon, as Secretary of the Treasury, and knows the 
contents thereof: that the facts therein stated upon personal knowl¬ 
edge are true; and that those set forth upon information and belief 
are believed to be true. 

Andrew W. Mellon, 

Secretary of the Treasury. 

Subscribed and sworn to before me this 13th day of June, 
A. D. 1930. 

[notarial seal.] Samuel H. Marks, 

Notary Public. D. C. 

My commission expires Dec. 12, 1932. 

District of Columbia, ss : 

J. R. McCarl, being first duly sworn, deposes and says that he 
has read the foregoing answer by him subscribed, J. R. McCarl, as 
Comptroller General of the United States, and knows the contents 
thereof; that the facts therein stated upon his personal knowledge 
are true: and that those set forth upon his information and belief 
are believed to be true. 

J. R. McCarl, 

Comptroller General of the United States. 
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Subscribed and sworn to before me this 16th day of June, 
A. D. 1930. I 

[notarial SEAL.] A. R. Garb, 

Notafy Public. 

District of Columbia, ts : j 

Robert H. Lucas being first duly sworn, deposes arid says that 
he has read the foregoing answer by him subscribed! Robert H. 
Lucas, as Commissioner of Internal Revenue, and knows: the contents 
thereof; that the facts therein stated upon personal knowledge are 
true; and those set forth upon information and belief!are believed 
to be true. 

Robert H. Lucas, 

Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 11th day of June, 
A. D. 1930. 

[notarial seal.] C. E. Bittixger, 

Notary Pub 7; e. 

16 Exhibit A 

No. 172 


1929 
Mav 8. 


Onoxo Pulp and Paper Co. 

vs. 

Tiie United States 

Docket entries 


This case No. 189 in the northern division, (is transferred 
to the southern division hv stipulation sighed by counsel 
and approved by the court, including the following 
papers: j 

Original petition for recovery of overpayment of taxes. 

Original answer. 

Appearance of Louis C. Stearns for pltf. j 

Appearance of J. Robt. Sherrod for pltf. J 

Appearance of Ottamar Hamele. F. R. Drey. W. B. Nulty 
for deft. | 

Affidavit of service. 

Stipulation for removal to southern division. 

Opinion. Peters, jr.. filed. See No. 132. 

May 28. Stipulation as to recomputation of plaintiff’s 1917 and 
1918 income and profits-tax liability filed-! 

June 15. Motion of plaintiff for special judgment is of this date 
filed. 

Judgment ordered as follows: For the suijn of $33,033.36 
phis $21,802.02. representing interest to 'June 15, 1929; 
plus $12,298.12 plus interest thereon to. said June 15, 
1929. and in all making a gross sum of! $74,143.43. 

A true copy. 

Attest: j 

John F. Knowlton, Clerk. 
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17 Certified copy. 


D. C. Form No. 30 


United States of America. 

District of Maine, ss: 

I. John F. Knowlton, clerk of the United States District Court 

in and for the- District of Maine, do hereby certify that the 

annexed and foregoing is a true and full copy of the original 
Docket entries in No. 172, U. S. Civil, Orono Pulp and Paper Co. vs. 
The United States, now remaining among the records of the said 
court in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the aforesaid court at Portland, this 25th day of 
September, A. D. 1929. 

[seal.] John F. Knowlton, Clerk. 

By-. Deputy Clerk. 

7-1550. 

18 Exhibit B 

United States District Court. District of Maine. Southern Division 
No. 134. U. S. 

Orono Pulp and Paper Company 
vs. 

Frank J. Ham 


Docket entries 


Sept. 18, 1928. 


f) 


Nov. S, ” 
Dec. 3, ” 

” 31, ” 

Apr. 23, 1929, 
May 28, ” 

June 15, 1929. 


July 9, 


Writ entered (filed June 1, 1928). 

Appearance of Louis C. Stearns, of Bangor, as attor¬ 
ney for plaintiff, filed. 

Appearance of Frederick R. Dyer, U. S. Attv. and 
William B. Nultv, Asst. U. S. Attv. for defendant, 
filed. 

Hearing had, Peters, J. 

Time for filing Briefs extended to Dec. 21, 1928. 

” ” ” ” ” ” Janv. 15, 1929. 

Opinion, Peters, J., filed, sec. 132. 

Stipulation as to recomputation of plaintiffs 1919 
income and profits tax liability filed. 

Motion for special judgment as of this date filed by 
pltf. 

Judgment ordered as follows: 

Judgment for the plaintiff this day for $53,390.39, 
plus interest from Sept. 20,1926 to June 15,1929, 
in the amount of $8,764.92, making the gross sum 
of $62,155.31. 

Order, Peters, J., that there was probable and reason¬ 
able cause for the acts of collector of internal revenue 
in demanding and collecting from the plaintiff in¬ 
ternal revenue tax for the refund of which said 
special judgt. was entered, filed. 
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19 District Court of the United States, Southern Division 
District or Maine, ss: 

No. 134 

Orono Pulp & Paper Company 

VS. 

Frank J. Ham, Collector of Internal Revenue 

This cause came on to be heard this day on motion of the Assistant 
United States Attorney for the District of Maine, actiijig as counsel 
for the defendant Frank J. Ham for a certificate that there was 
probable cause for the acts done by the defendant upon which this 
suit was based, and it appearing to the court that the defendant at 
the time of the acts complained of was collector of internal revenue 
for the State of Maine acting under authority of the 1 Secretary of 
the Treasury of the United States, and that the assessment and col- 
. lection of said tax, which was the subject matter of said! suit, and the 
j cause of the action against the said collector of interna! revenue for 
1 the district of Maine, was done in the performance of his official 
| duty, and that the amount recovered by the plaintiff ifi the trial of 
said action in this court was fifty-three thousand t|iree hundred 
\ ninety dollars and thirty-nine cents, plus interest frOm September 
120. 1926. to June 15, 1929, of eight thousand seven hundred sixty- 
jfour dollars and ninety-two cents, all in accordance with the motion 
ifor special judgment filed and allowed in the above Entitled cause 
June 15, 1929; 

I hereby certify that from the evidence of said shit which was 
tried before me that there was probable and. reasonable cause 

20 for the acts of the defendant . the collector of internal revenue, 
in demanding and collecting from the plaintiff internal reve¬ 
nue tax for the refund of which said special judgment was entered. 
This certificate is issued under Revised Statutes, section 989. 

Portland. Maine, June loth, 1929. 

John A. IPeters, 
United States District Judge. 

Certified copy D. Ci Form No. 30. 

United States of America. I 

District of Maine, ss: 

I, John F. Knowlton, clerk of the United States District Court in 
and for the-District of Maine, do hereby certify that the an¬ 

nexed and foregoing is a true and full copy of the original Docket 
Entries, showing judgment and all proceedings in the following 
entitled case, together with a true copy of order of probable cause in 
said action, to wit: No. 134, Orono Pulp and Paper Company vs. 
Frank J. Ham, collector of internal revenue. 

All original papers connected therewith and all books and pro¬ 
ceedings now remaining among the records of the said court in my 
office. 


i 
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21 In testimony whereof I have hereunto subscribed my name 
and affixed the seal of the aforesaid court at Portland this 
9th day of July. A. D. 1929. 

John F. Knowlton, Clerk. 
By-. Deputy Clerk. 
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DIRECT SETTLEMENT 


Treasury Department, 

Washington. 


IT: C: CC-4-FKT. 

CERTIFICATE OF OVERASSESSMENT JUDGMENT CLAIM 

Orono Pulp and Paper Company, 

27 State Street. Bangor. Maine. 

Number: 2107914. 
Allowed: $74,143.43. 
Schedule No. 371S0. 

Sirs: This certificate of overassessment is issued in settlement of 
a judgment for the recovery of income taxes paid for the years 1917 
and 1918, the judgment having been rendered against the United 
States by the District Court of the United States, District of Maine, 
Southern Division. 


Summary of judgment and costs 

Judgment for 1017 (tax)-$33. 033.36 

Interest thereon allowed in judgment_ 21, S02. 02 

Judgment for 1918 (tax)___ 12, 2i)S. 12 

Interest thereon allowed in judgment_ 7,009. 93 

Total payable under judgment- 74.143. 43 

22 No allowance of interest can be made subsequent to the date 
of judgment inasmuch as judgment does not provide for pay¬ 
ment of same. 

The amount payable is covered by the inclosed Treasury check. 
The interest, if any, included herein is taxable income, and must 
be included in your income-tax return for the year in which received. 
Respectfully, 

David Burnet, 

Deputy Commissioner. 
By Charles P. Suman, 

Head of Division. 

Amount payable, $74,143.43. 

SDG. 

(General accounting office copy.) 
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Exhibit D 


(Vignette.) 

I CT 

Comptroller General of the United States, 

Washington ■. March 1. 1930. 

A-30489. 

Orono Pulp and Paper Company. 
c/o Miller d‘ Chevalier. Esquires. 

Sou,them Building. Washington. D. C.. 
Gentlemen: There has been received your letter ofj January 2S, 
1930, to the effect that in the case of the Orono Pulp and Paper 
Company v. Hani, which appears to have been reduced to judg- 
23 ment in the United States District Court, District of Maine, 
Southern Division, the collector had drawn a clieck in favor 
of the Orono Pulp and Paper Company for $62,133.31 jin refund of 
the taxes overpaid in the sum of $'>3,390.39, plus interest thereon 
from September 20, 1926. to June 15, 1929 (the date of [overpayment 
to date of judgment), in the amount of $8,764.92. Y]ou state that 
the check drawn by the collector did not include interest on the 
judgment from June 15, 1929, to a period not more thajn thirty days 
prior to the date of the issuance of the refund check as provided in 
section 177 of the Judicial Code, as amended bv the revenue act of 
1928. 


It appears that by settlement Xo. 02222750. dated! January 30, 
1930 this office certified for payment to the Orono Pulp and Paper 
Company the sum of $74,143.4)3 as the amount of the! judgment in 
Orono Pulp and Paper Company v. United States, obtained in the 
United States District Court for the District of Maine. Southern 


Division. The papers in the other judgement againsf the collector 
and for payment of which you report the collector jhad drawn a 
check for $62,155.31 do not appear to be in this office) at this time, 
and consequently this office is unable at present to advise you with 
respect thereto. 

Judgments obtained against the United States for refund of 
internal revenue are settled in this office pursuant to the) act of Febru¬ 
ary 18, 1904. 33 Stat. 41, as amended, and the judgment against the 
United States which was certified for payment in the settlement 
of January 30. 1930, and which you mention in your letter appeared 
from the docket entries to have been entered a!s follows: 


24 “For the sum of $33,033.36, plus $21,802.02, representing 
interest to June 15, 1929: plus $12,298.12. plus interest thereon 
to said June 15, 1929, and in all making a gross sum jof $74,143.43.” 

It seems that you are contending with respect to this judgment, 
and possibly with respect to the judgment against! the collector, 
that interest should be computed on the judgment at jthe rate of six 
per cent per annum from the date thereof until a date! not more than 
30 days prior to the date of the check in payment, its provided in 
section 177 of the Judicial Code, as amended by the 'revenue act of 
1928. However, judgments are for payment in accordance with their 
terms, when not contrary to statutes, and the court baking stated the 
amount to be paid, the judgment may not be disregarded for the pay¬ 
ment of some other and different amount. Furthermore, your con¬ 
tention seems to amount to one that the Government should pay 


14 


ANDREW W. MELLON ET AL. VS. UNITED STATES 


interest on interest and, in this connection, your attention is invited 
to Cherokee Nation v. United States, 270 U. S. 476, 496, where the 
court said: 

“ * * * In view of the care with which Congress, and this 

Court in interpretation of the legislative will, have limited the 
collection of simple interest against the Government, a fortiori, 
must compound interest be denied to appellant unless provision there¬ 
for is made in the contract of 1891, or in the statute ot 1919 authoriz¬ 
ing this suit, and it is to be found in neither.’’ 

Whatever may have been the reasons which led the court to enter 
a judgment against the United States on its docket as above quoted, 
it is clear that the judgment did not provide for the payment of 
interest from the date of the illegal collection of the tax to the 
date of refund thereof, but only to the date of judgment, nor did it 
provide, as you seem now to contend, that the whole should bear 
interest, contrary to the rule stated in the Cherokee Nation 
25 case, from the date of the judgment to the date of payment. 

As the record now stands, this office can allow no additional 
interest on the judgment in case No. 172. rendered .Tune 15. 1929, in 
the United States District Court for the District of Maine against the 
United States, and if the judgment against the collector was sim¬ 
ilarly entered, it would appear from the statement contained in your 
letter of January 28, 1930, that the collector did not err in not 
paying you either compound interest or interest other than as 
allowed in the judgment of the court from the date of the collection 
to the date of judgment. However, if in view of the foregoing, you 
desire that this office investigate the facts with reference to the claim 
for interest on the judgment against the collector, such will be done 
upon your request therefor. 

Respectfully, 

(Signed) J. R. McCarl. 

Comptroller General of the United States. 

Exhibit E 


Treasury Depaktmext. 

Washington. 


IT: C: CC-4-FKT. 


26_ 

111 
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Office of 
Commissioner of 
Internal Rvenue 


CERTIFICATE OF OVERASSESSMENT JUDC.MEXT CLAIM 

Number: 2107914. 
Allowed: $62,155.31. 
Schedule No. 37181. 

Oroxo Pulp and Pater Company, 

27 State Street, Bangor. Maine. 

Sirs: This certificate of overassessment is issued in settlement of 
a judgment for the recovery of income taxes paid for the year 1919, 
the judgment having been rendered against Frank J. Ham. collector 
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of internal revenue for the district of Maine, by the Ipisti 
of the United States, District of Maine, southern division. 

Summary of judgment and costs 




Judgment for 1919 (tax)_;_$51,871.89 

Judgment for 1919 (interest paid)_ j _ 1,51S.50 

Interest allowed in judgment_i_ S, 764.92 


Total payable under judgment- i - 62,155.31 

Audited 1-14-30, G. A. O. j 

No allowance of interest can be made subsequent tio the date of 
judgment inasmuch as judgment does not provide for payment of 
same. 

The amount payable is covered by the inclosed Treasury check. 

The interest, if any. included herein is taxable income, and 

27 must be included in your income tax return for the year in 
which received. 

Respectfully, 

David BuRXEjr, 

Deputy Cifmmissioner. 

By Charles P. Sttmax, 

Head\of Division. 

Amount pavable, $62,155.81. 

SDG. 

(General Accounting Office copy.) 

Demurrer 

Filed June 23, 1930 

***** * * 

The petitioner. Orono Pulp and Paper Company, says that the 
respondents’ answer filed in the above entitled cause is bad in 
substance. 

Among other points the petitioner will argue— 

(1) That it is mandatory upon the defendants under Section 177 (b) 
of the Judicial Code as amended by section 615 of the: revenue act of 
1928 to compute and allow interest on judgments rehdered against, 
the United States and/or a collector of internal revemie for overpay¬ 
ments of internal revenue taxes as prayed for in the petition. 

(2) That petitioner has no other complete and speedy legal remedy 
for the recovery of this interest. 

•). Kobert Sherrod. 

F. O. Graves. 

Counsel fifr Petitioner. 

28 To Leo O. Rover, R. L. Golze. C. M. Ciiarest. Chas. T. 

Hendler. O. R. McGuire. Esquires. Attorneys for Respon¬ 
dent. 

Sirs: Please take notice that the foregoing demurrer will be for 
hearing before Mr. Justice Bailey in Circuit Court No. 2 on Friday, 
July 11, 1930. at 10 o’clock a. m., or as soon thereafter as counsel may 
be heard. 

J. Robert Sherrod, 

F. O. Graves, 

Counsel for Petitioner. 
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interest on interest and, in this connection, your attention is invited 
to Cherokee Nation v. United States, 270 U. S. 476, 496. where the 
court said: 

“ * * * In view of the care with which Congress, and this 

Court in interpretation of the legislative will, have limited the 
collection of simple interest against the Government, a fortiori 
must compound interest be denied to appellant unless provision there¬ 
for is made in the contract of 1891, or in the statute of 1919 authoriz¬ 
ing this suit, and it is to be found in neither.’’ 

Whatever may have been the reasons which led the court to enter 
a judgment against the United States on its docket as above quoted, 
it is clear that the judgment did not provide for the payment of 
interest from 1 the date of the illegal collection of the tax to the 
date of refund thereof, but only to the date of judgment, nor did it 
provide, as you seem now to contend, that the whole should bear 
interest, contrary to the rule stated in the Cherokee Nation 

25 case, from the date of the judgment to the date of payment. 

As the record now stands, this office can allow no additional 
interest on the judgment in case No. 172. rendered .Tune 15, 1929, in 
the United States District Court for the District of Maine against the 
United States, and if the judgment against the collector was sim¬ 
ilarly entered; it would appear from the statement contained in your 
letter of January 28, 1930, that the collector did not err in not 
paying you either compound interest or interest other than as 
allowed in the judgment of the court from the date of the collection 
to the date of judgment. However, if in view of the foregoing, you 
desire that this office investigate the facts with reference to the claim 
for interest on the judgment against the collector, such will be done 
upon your request therefor. 

Respectfully, 

(Signed) J. R. McCarl. 

Comptroller General of the United States. 

26 Exhibit E 
7776-.J- (920M). 

(Vignette.) 

Treasury Department, 

Washington. 

Office of 
Commissioner of 
Internal Rvenue 


IT: C: CC-4r-FKT. 

certificate of overassessment judgment claim 

Number: 2107914. 
Allowed: $62,155.31. 
Schedule No. 37181. 

Oroxo Pulp and Paper Company, 

27 State Street , Bangor. Maine. 

Sirs: This certificate of overassessment is issued in settlement of 
a judgment for the recovery of income taxes paid for the year 1919, 
the judgment having been rendered against Frank J. Ham, collector 
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of internal revenue for the of Maine, by the t>H 

of the United States. Pi*rict ot Maine. southern i:v: 

Sini>" ,ar f / u ' "d?"" • 1> -'* 

Judgment for 1S>11* i i;t\ ' 

Judgment for 191D (imereti - 

Intense ullowed in judgiueiu 

Total puyahle under jn«l-n:*-: 

Audited 1 14-30. G. A «>. 

No allowance <>f interest van le uiatio >ulwqiM t 

judgment inasmuch as judgment does not provi .■ i 
same. 

The amount payable i> covered by th< ii . - rn* 

The interest, if any. included herein is tavabj 


must 1 h* include 
which received. 
Respect fully. 


m vour income tax ret m 


I > V\ II> Hi E\ if 

'y / , 

liv Charles I* !? 

IL 


>r payca#** of 


Amount payable. S(»*J.•*!. 

SDG. 

(General Accounting Office copy.) 

/ >( murr> r 

Filed June ‘Jo. 1 !♦:>»i 


The petitioner. Orono Pulp and Paper Companysay- that the 
respondents’ answer tiled in the above entitled ••ajusv had :n 
substance. ! 

Among other points the petitioner will argue— 

(1) That it is mandatory upon the defendants under jsection 177 tb) 
of the Judicial Code as amended by section 61'» of the! revenue art of 
1928 to compute and allow interest on judgments rendered against 
the United States and/or a collector of internal revenue for overpay¬ 
ments of internal revenue taxes as prayed for in the petition. 

(2) That petitioner has no other complete and speedy legal remedy 
for the recovery of this interest. 

J. Robert Sherrod. 

F. (). Graves. 

Counsel for Petitioner. 

28 To Leo O. Rover. R. L. Golze. C. M. Cha&est. Chas. T. 

Hendler, (). R. McGuire. Esquire*. Attorneys for Respon¬ 
dent. 

Sirs: Please take notice that the foregoing demurrer will be for 
hearing before Mr. Justice Bailey in Circuit Court Mo. 2 on Friday, 
July 11, 1930. at 10 o’clock a. m., or as soon thereafter!as counsel may 
be heard. 

J. Robert Sherrod, 

F. O. Graces. 

Counsel fqr Petitioner. 
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Supreme Court of the District of Columbia 

Friday, October 31st, 1930. 

resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

* ' S|e * * * * * 

Pursuant to agreement of attorneys of record for the respective 
parties in the above-entitled causes, who suggest the resignation of 
the defendant, Robert H. Lucas, Commissioner of Internal Revenue, 
it is ordered that David Burnet, as such commissioner, be, and is in 
each of said causes, hereby substituted. 

Memorandum Opinion 
Filed December 11, 1930 



The above-entitled case is now before the court on the peti- 

29 tioner’s demurrer to the answer of the respondents to the peti¬ 
tioner’s petition for the issuance of the writ of mandamus. 

In order that the conclusions announced hereafter on thevpending 
demurrer may be madeiclear. it is advisable to st\te the pertinent 
facts as briefly as possible. The petitioner, a corporation chartered 
in the State of Maine, brought two actions in the U. S. District 
Court for the District of Maine against the United States for the 
recovery of income and profits taxes erroneously and illegally col¬ 
lected from it for the taxable years 1917 and 1918. in the one case,, 
and of 1919 in! the other, plus interest on the amounts illegally col¬ 
lected, from those dates until June 15, 1929. The petitioner secured 
judgment in the first case for $74,143.43 and in the second for 
$62,155.31, making a total of $136,298.74. Both judgments included 
interest claimed in the suits, and both were awarded on June._15, 
1929. Thereafter, on July 12. 192F.~tlie"pe{itibher'fileda cTaim for 
refund of said $136,298.74 with the collector of internal revenue at 
Augusta, Maine, plus interest on that amount from June 15, 1929, 
to a date not more than 30 days prior to the date of the refund check. 
On January 25, 1930, the petitioner received a check drawn in its 
favor on the U. S. Treasury in the sum of $62,155.31 in part pay¬ 
ment of its claim for refund. Thereafter, on February 5, 1930, 
petitioner received from the Treasury Department a check drawn 
in its favor for $74,143.43. These two sums totaled the precise total 
of the two judgments mentioned. On January 25,1930, the petitioner 
made a demand upon defendant. Robert H. Lucas. Commissioner of 
Internal Revenue, for the payment of interest on said judg- 

30 ments from the 15th of June, 1929. to a date not more than 30 
days prior to the date of the refund check, and this demand was 

refused. The same demand was made on the Comptroller General 
with the same result. The petitioner therefore prays that a writ of 
mandamus may issue to require the respondents to authorize and 
direct the payment of interest as demanded, on the judgments 
rendered as above set forth. 

The respondents in their answer aver that they were only 
obligated to pay the specific amounts as set forth in the judgments 
rendered by the District Court for the District of Maine; that the 
interest claimed consisted in part of compound interest—interest 
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j 

on interest—which claim was contrary to the law; that 1 section 177 
(b) of the Judical Code, as amended by section 615 of the revenue 
act of 1928, is addressed to, and is for application by the courts in 
their entry of judgments and not for application by these defend¬ 
ants; and that the petitioner’s remedy, if he had one, was by appro¬ 
priate motion to the U. S. District Court of Maine for Correction of 
the judgments or by an appeal to the U. S. Circuit Court of Appeals 
for the First District. j 

To this answer the petitioner has filed the pending demurrer. 
Briefs have been filed on behalf of the petitioner and of the Respond¬ 
ent Comptroller General, and of the Respondent Commissioner of 
Internal Revenue, on the question as to whether this demurrer shall 
be sustained or overruled. 


Section 177 (b) of the Judicial Code, as amended by section 615 
of the revenue act of 1928, provides that: 

“ In any judgment of any court rendered (whether against the 
UnitecTStates, a collector'oFdep'uty collector, of internal revenue, a 
former collector or deputy collector, or the personal representative 
in case of death) for any overpayment in respect of'any internal 
revenue tax, interest shall be allowed at the pate of 6 per 
31 centum per anhtlifr^7>dh"'^he AffioUnt of the bverpayment, 
from the date of the payment or collection thereof to a date 
preceding the date of the refund check by not more than thirty 
days, such date to be determined bv the Commissioner of Internal 
Re venue.^ - '■. f 


In a recent case pending before Mr. Justice Cox of this court—the 
case of United States ex rel. United Cigar Stores Company of 
America vs. McCarl, Comptroller General of the United States—the 
Justice filed a memorandum opinion sustaining a demurrer to the 
answer of the Respondent to a petition for a writ Of mandamus 
against him, and in the course of that opinion he took occasion to 
consider the language of the Court of Appeals in the ! case of Blair, 
vs. U. S. ex rel. Birkenstock, 55 App. 376, 6 Fed. (2nd) 679. In 
that case the Court of Appeals had before it an appeal from a judg¬ 
ment of this court awarding a writ of mandamus against the Com¬ 
missioner of Internal Revenue for his failure to allow interest on a 
certain refund of income taxes in excess of that alreajdy allowed by 
him, and on page 378 of the opinion the court used this language: 

“ No question of fact is involved in this case, nor is the appellant 
required to exercise any discretion when allowing intejrest upon such 
refunds. The duty is ministerial only, and is mandatory. Upon 
the facts in the case, the appellees have no other adequate remedy. 
They are therefore entitled to a writ of mandamus.” j 

And they cite eases from the Supreme Court in Support of this 
statement. 

That case was reversed by the Supreme Court of thi United States 
in 271 U. S. 348, but the reversal did not affect the statement of the 
general rule stated by the Court of Appeals, as quoted above. 

It appears to this court and it is of the opinion that section 
32 177 (b) of the Judicial Code, quoted above, required that to ff 

any judgment of any Federal district court, interest must be n 
allowed at the rate of six per centum per annum fromi the date of the \! 
payment of such judgment, to a date preceding the date of the refund,/ 
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check by not more than thirty days, such date to be determined by 
the Commissioner of Internal Revenue, and that this is so whether 
the judgment in terms calls for it or not. The right to such interest 
inheres in any judgment so.rendered. aricT'fRat being so, the respond- 
ents in this case have nothing but a ministerial duty to perform when 
presented with properly certified copies of judgments rendered in 
the appropriate Federal district courts. The only thing left by the 
statute in question to be determined by the Commissioner of Internal 
Revenue is the fixing of the date preceding the date of the refund 
check by not more than thirty days. Having done this, it is manda¬ 
tory that he should allow interest on such judgments whether the 
judgments in terms call for it or not. In .t his case the two judgments 
were presented for paynrent and were paid, and necessarily in doing 
~Tcrthe Respondent-Commissioner of Internal Revenue determined the 
date'from which the prescribed interest should be allowed. Never¬ 
theless' payment of This interest has been refused by tire respondents 
charged with the duty of paying it, and therefore, in the opinion of 
the court, the relator is entitled to a mandatory writ of mandamus 
and an order granting such writ will be settled and signed on 
presentation and notice. 

F. L. Siddoxs, Justice. 

December 11, 1930. 

33 Supreme Court of the District of Columbia 


Thursday, January Sth, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

* * * * ❖ * * 

This cause came on heretofore for hearing upon the petition filed, 
the rule to show cause issued, the answer (if the respondents and 
the petitioner’s demurrer filed to said answer, and after argument 
thereon by attorneys of record for the respective parties, was sub¬ 
mitted to the court. 

Whereupon, this cause having been considered by the court, it is 
ordered that the said demurrer be, and the same is hereby, sustained. 

It appearing that the respondents elect to stand upon their an¬ 
swer, judgment is therefore ordered. 

Wherefore, it is adjudged and ordered that the prayers of the 
petition be, and the same are hereby, granted, and that the writ of 
mandamus do forthwith issue herein, as in said petition prayed, and 
it is ordered that petitioner recover of respondents its costs of suit, to 
be fixed by the clerk, and have execution thereof. 

From the foregoing judgment the respondents, by their said at¬ 
torneys, in open court, note an appeal to the Court of Appeals. 

34 Assignments of error 

Filed January 23, 1931 

******* 

Come now the respondents, by their attorneys, and for assign¬ 
ments of errof on appeal to the Court of Appeals of the District of 
Columbia set forth the following: 
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1. The court erred in sustaining the demurrer to the amended 
answer and in entering the final order granting the Writ of man¬ 
damus as prayed for in the petition. 

2. The court erred in holding that, notwithstanding the provisions 
of section 615 of the revenue act of 1928, the respondents were re¬ 
quired to allow and pay to the petitioner interest on the judgments 
entered by the District'Court of the United States for; the District 
of Maine, Southern Division, such judgments coiitainijjig no provi¬ 
sion for the payment of interest after the date of the entry thereof. 

3. The court erred in ordering that writ of mandamus issue re¬ 
quiring the payment of interest on the judgments entered by the 
District Court of the United States for the District of Maine, 
Southern Division, thereby requiring the payment of compound 
interest. 

4. The court erred in other respects apparent on the fecord. 

Leo A. Rover, 

United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney , 

Chas. T. Hendler, 

Special Attorney , Internal Revenue , 

O. R. McGuire—C. T. H.. 

Attorney , General Accounting ! Office, 

Attorneys for Respondents. 

35 Copy of assignments of error received this j 23rd day of 
January, 1931. 

F. 0. Graves, 
Attorney for Appellee. 

Designation of record 
Filed January 27, 1931 


Now comes Leo A. Rover, United States attorney in and for the 
District of Columbia, attorney for the appellants in the above- 
entitled cause, and designates the parts of the record which he desires 
to have included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on appeal, namely: 

1. Petition and rule to show cause. 

2. Answer of respondents. 

3. Demurrer of petitioner. 

4. Minute entry substituting David Burnet for Robert H. Lucas. 

5. Memorandum of the court sustaining demurrer. 

6. Judgment of the court. j 

7. Notation of appeal. j 

8. Assignment of errors. 

9. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Service of copy acknowledged this 27th day of January, 1931. 

F. O. Graves. 
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36 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 35, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 78156 at law, wherein 
United States ex relatione Orono Pulp and Paper Company is peti¬ 
tioner and Andrew W. Mellon, Secretary of the Treasury, et al., are 
respondents, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
13th day of March, 1931. 

[seal.1 Frank E. Cunningham, 

Clerk. 

(Indorsement on cover:) District of Columbia, Supreme Court. 
No. 5366. Andrew W. Mellon, Secretary of the Treasury, et al., 
appellants, vs. United States ex relatione Orono Pulp and Paper 
Company. Court of Appeals, District of Columbia. Filed Mar. 
16, 1931. Henry W. Hodges, clerk. 
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CLERK. 

In the Court of Appeals of the District of 
Columbia 

January Term, 1931 


Andrew W. Mellon, Secretary of the Treasury • 
John Raymond McCarl, Comptroller General 

OF THE UNITED STATES; AND DAVID BURNET, COM¬ 
MISSIONER of Internal Revenue, appellants 


United States ex eel. Orono Pulp and Paper 
; Company", appellee 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
'.-'A.-.- COLUMBIA ' ' ■ 


LEO A. ROVER, 

United States Attorney. 

JOHN. W; FIHELLY, 

Assistant United States Attorney. 

CHARLES T. HENDLER, 

Special Attorney, Internal Revenue. 
,0. R. McGTJIRE, - 
Counsel to Comptroller General. 

cha^est, 

General Counsel, Bureau of Internal Jtevenue, . , 

R. L. GOLZE, 
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In the Court of Appeals of the District of 
Columbia 

I 

January Term, 1931 

No. 5366— Special Calendar 

Andrew W. Mellon, Secretary of the Treasury ; 
John Raymond McCarl, Comptroller General of 
the United States; and David Burnet, Commis¬ 
sioner of Internal Revenue, appellants j 
v. 

United States ex rel. Orono Pulp and Paper 
Company, appellee j 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 

I 

i 

BRIEF FOR APPELLANTS I 


THE CASE 

This ease is before the Court on appeal from an 
order sustaining a demurrer to a joint and iseveral 
answer to a rule to show cause and petition for 
mandamus. The appellants (respondents ! below) 
elected to stand upon their joint and several an- 
(i) 
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swer, and the lower court ordered the issuance of 
a writ of mandamus. (Rec. 18.) 

This is a petition for a writ of mandamus to 
compel the appellants (the respondents below) to 
approve for payment and pay to the appellee (the 
relator below) out of the Treasury of the United 
States interest alleged to be due to the appellee 
from June 15, 1929, the date of the entry of two 
judgments in favor of the appellee, to a date not 
more than thirty days preceding January 25, 1930, 
the date of the cheek by which the judgments were 
paid according to their terms. One of the judg¬ 
ments was rendered in favor of the appellee against 
the United States in the sum of $74,143.43, and the 
other judgment was in favor of the appellee for 
$62,155.31 against Frank J. Ham, Collector of In¬ 
ternal Revenue. These judgments were entered by 
the District Court of the United States for the 
District of Maine, Southern Division. (Rec. 1-4.) 

Upon the filing of the petition a rule to show 
cause why the writ of mandamus should not issue 
was issued (Rec. 5), and the appellants filed a joint 
and several answer to the rule to show cause and 
the petition (Rec. 5). Thereupon the appellee filed 
a demurrer to the joint and several answer. 
(Rec. 15.) 

The case was heard upon the demurrer to the 
joint and several answer, and on December 11,1930, 
Mr. Justice Siddons filed a memorandum opinion. 
(Rec. 1 16.) Thereafter on January 8, 1931, Mr* 
Justice Siddons entered an order sustaining the 
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demurrer, and, appellants electing to stand upon 
their joint and several answer, ordered the issuance 
of the writ of mandamus as prayed in the petition. 
(Rec. 18.) From the order so entered an appeal to 
this Court was noted in open court in behalf of all 
the appellants. j 

II ' 

STATEMENT OF FACTS 

The facts are simple. The appellee brought two 
suits in the District Court of the United States for 
the District of Maine, Southern Division, to re¬ 
cover back certain income and profits taxes; alleged 
to have been erroneously and illegally collected 
from it for the taxable years ending December 31, 
1917 and 1918. One of the suits was against the 
United States and the other was against Frank J. 
Ham, Collector of Internal Revenue. The District 
Court entered a judgment in favor of the appellee 
in the suit against the United States on June 15, 
1929, amounting, with interest computed 1 by the 
Court to that date from the date of the payment of 
taxes, to $74,143.43. On the same date that Court 
entered a judgment against the Collector amount¬ 
ing, with interest computed by the Court from the 
date of the payment of the taxes to the dafe of the 
entry of judgment, to $62,155.31. In the latter case 
against the Collector the Court entered the cus¬ 
tomary certificate of probable cause. (Rec. 11.) 

Paragraph 5 of the joint and several answer of 
the appellants (which is admitted by the demurrer) 
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the District of Maine, Southern Division; to re¬ 
cover back certain income and profits taxes; alleged 
to have been erroneously and illegally collected 
from it for the taxable years ending December 31, 
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Ham, Collector of Internal Revenue. The District 
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in the suit against the United States on June 15, 
1929, amounting, with interest computed by the 
Court to that date from the date of the payment of 
taxes, to $74,143.43. On the same date that Court 
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ing, with interest computed by the Court from the 
date of the payment of the taxes to the date of the 
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against the Collector the Court entered the cus¬ 
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shows that the judgments entered by the District 
Court of the United States for the District of 
Maine, Southern Division, read as follows (Rec. 6): 

For the sum of $33,033.36 plus $21,802.02, 
representing interest to June 15, 1929; plus 
$12,298.12, plus interest thereon to said June 
15, 1929, and in all making a gross sum of 
$74,143.43. 

***** 

Judgment for the plaintiff this day for 
$53,390.39 plus interest from September 
20, 1926, to June 15, 1929, in the amount 
of $8,764.92, making the gross sum of 
$62,155.31. 

The petition shows (Rec. 2) that the appellee 
was paid the amounts of the judgments as entered. 

Thereafter the appellee sought to have the dis¬ 
bursing officers of the Treasury allow and pay in¬ 
terest on the judgments as entered from the date of 
the entry of the judgments to a date preceding the 
date of the refund check by not more than thirty 
days, which check was dated January 25, 1930. 

Such interest was not allowed because such addi¬ 
tional interest was not in accordance with the terms 
of the respective judgments of the United States 
District Court for the District of Maine in the two 
cases, and, further, that the interest claimed on 
the respective judgments consisted in part of com¬ 
pound interest—interest on interest—which claim 
was contrary to subdivision (b) of Section 177 of 
the Judicial Code as amended by Section 615 of the 
Revenue Act of 1928. (Rec. 7.) 
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The court below decided that writ of mandamus 
should issue to compel the appellants to cause to be 
paid to the appellee from the Treasury; of the 
United States interest on the amount of the judg¬ 
ments from the date of the entry thereof to a date 
not more than thirty days preceding January 25, 
1930. From the judgment entered in accordance 
with that decision this appeal is prosecutecf. 

111 

ASSIGNMENTS OF EEROS 

1. The court erred in sustaining the demurrer 
to the amended answer and in entering the final 
order granting the writ of mandamus as prayed 
for in the petition. 

2. The court erred in holding that, notwithstand¬ 
ing the provisions of section 615 of the Revenue 
Act of 1928, the respondents were required to allow 
and pay to the petitioner interest on the judgments 
entered by the District Court of the United States 
for the District of Maine,' Southern Division, such 
judgments containing no provision for the pay¬ 
ment of interest after the date of the entrj 1 thereof. 

3. The court erred in ordering that; writ of 
mandamus issue requiring the payment of interest 
on the judgments entered by the District;Court of 
the United States for the District of Maine, South¬ 
ern Division, thereby requiring the payment of 
compound interest. 

4. The Court erred in other respects apparent on 
the record. 
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IV 

THE STATUTE 

Subdivision (b) of Section 177 of tbe Judicial 
Code, as amended by Section 615 of tbe Revenue 
Act of 1928 (45 Stat. L. 791, 877), reads: 

In any judgment of any court rendered 
(whether against the United States, a col¬ 
lector or deputy collector of internal reve¬ 
nue, a former collector or deputy collec¬ 
tor, or the personal representative in case 
of death) for any overpayment in respect of 
any internal-revenue tax, interest shall be 
allowed at the rate of 6 per centum per an¬ 
num upon the amount of the overpayment, 
from the date of the payment or collection 
thereof to a date preceding the date of the 
refund check by not more than thirty days, 
such date to be determined by the Commis¬ 
sioner of Internal Revenue. 

V 

QUESTIONS INVOLVED 

1. Can the Supreme Court of the District of Co¬ 
lumbia, by writ of mandamus, review and change 
or alter judgments entered by the District Court of 
the United States for the District of Maine, South¬ 
ern Division? 

2. Does subdivision (b) of Section 177 of the Ju¬ 
dicial Code, as amended by Section 615 of the Rev¬ 
enue Act of 1928, authorize or require payment of 
interest on a judgment when there is no provision 
therefor in the judgment as entered? 
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3. Can the Supreme Court of the District of Co¬ 
lumbia, by writ of mandamus, compel the payment 
of money from the Treasury of the United States, 
especially where there is another plain, adequate, 
and complete remedy ? 

4. Can the Supreme Court of the District (of Co¬ 

lumbia, by writ of mandamus, compel the disburs¬ 
ing officers of the United States to pay compound 
interest ? j 

VI I 

ARGUMENT I 

1. Interest on a judgment can not be paid by the dis¬ 

bursing officers of the United States except as the 
statutes provide therefor and only in acdordance 
therewith 

j 

It can not matter what the state of the law was 
prior to the enactment of the Revenue Act'of 1928 
in regard to interest on judgments entered (in suits 
to recover back taxes illegally collected. 'Vy'ith the 
enactment of Section 615 of that statute the rule 
for the payment of interest became controlling in 
all Federal Courts and on all administrative 
officers. | 

It requires no argument to sustain the proposi¬ 
tion that interest on judgments is not payable by 
the United States except as Congress has expressly 
provided therefor by statute. One who claims 
such interest must point out a statute which in clear 
and unmistakable terms carries the provision that 
such interest is payable to the claimant, j (United 

509S9—31-2 
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States ex rel. Angarica de la Una v. Bayard, 127 
U. S. 251, 260.) 

The judgments in the instant case include in the 
amounts for which the judgments were entered in¬ 
terest from the dates of payment of the taxes to the 
date of entry of the final judgment. This was in 
accordance with the state of the law regarding 
interest on judgments prior to the enactment of 
Section 615 of the Eevenue Act of 1928 (Section 
177 of the Judicial Code as amended by Section 
1117 of the Eevenue Act of 1926, 44 Stat. L. 9,119). 

No argument is required to sustain the proposi¬ 
tion that the judgment of a court is to be inter¬ 
preted by its own language and given effect only 
according to its terms. Burthe v. Denis, 133 U. S'. 
514, 522. 

Subdivision (b) of Section 177 of the Judicial 
Code, as amended by Section 615 of the Eevenue 
Act of 1928, provides that— 

In any judgment of any court * * * 
interest shall be allowed * * *, etc. 

This language is so clear and unambiguous as to 
admit of no interpretation. The language of the 
statute interprets itself. The statute clearly and 
unmistakably is addressed to the courts, and not to 
the disbursing officers of the United States. The 
language is “in any judgment,” and nowhere in 
that provision is there any duty east upon the dis¬ 
bursing officers. If Congress had intended that the 
disbursing officers of the Government were to pay 
interest on a judgment of a court not provided for 
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in the judgment apt language would havd been 
employed by that body to convey such intention. 

The language of Section 615. being so clear and 
so unambiguous as to require no application [of the 
rules of statutory construction, the terms of the 
statute must be given effect just as Congress 
enacted them. ] 

In Hamilton v. Rathbone, 175 U. S. 414, Mr. Jus¬ 
tice Brown speaking for the Court, it was said (at 
page 419): j 

* * * The general rule is perfectly 
well settled that where a statute is of! doubt¬ 
ful meaning and susceptible upon its face of 
two constructions, the court may look into 
prior and contemporaneous acts, the reasons 
which induced the act in question, tjie mis¬ 
chiefs intended to be remedied, the extrane¬ 
ous circumstances, and the purpose intended 
to be accomplished by it, to determine its 
proper construction. But where the act is 
dear upon its face, and when standing alone 
it is fairly susceptible of but one construc¬ 
tion, that construction must be given to 
it. * * * (Italics ours.) 

I 

Again, at page 421: I 

Indeed, the cases are so numerous in this 
court to the effect that the province of con¬ 
struction lies wholly within the domain of 
ambiguity that an extended review! of them 
is quite unnecessary. * * * j (Italics 

ours.) i 
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In Edison Electric Light Company v. United 
States Electric Lighting Company, 35 Fed. 134, 

Judge Wallace, of the Circuit Court for the South- „ 
ern District of New York, said (at page 138): 

* * * If it were proper to treat this 
question as an original one it would be neces¬ 
sary first to inquire whether there is any ' 

ambiguity in the language of the statute. h 
I f there is not, the duty of the court is to 
give effect to its obvious meaning, notwith¬ 
standing it may be thought to make an un¬ 
reasonable and harsh innovation upon the 
preexisting privileges of our own inventors. * 

It is not only the safer course to adhere to 
the words of a statute, construed in their 
ordinary import, instead of entering into 
any inquiry as to the supposed intention of 
Congress, but it is the imperative duty of 
the court to do so. * * * ; 

Mr. Justice Harlan, writing the opinion of the 
Court in Bate Refrigerating Company v. Sulz¬ 
berger, 157 U. S. 1, 33, quoted with approval the 
above language. 

The language used by the Court in Denn v. Reid 
(also cited as Scott v. Reid), 10 Pet. 524, is par¬ 
ticularly apposite in that the Court refused to ex¬ 
tend the meaning of words used in a remedial 
statute beyond their natural import, even though 
no good reason could be advanced why the excluded 
case was not as fully within the spirit of the statute 
as those which were included. The Court, speak- 
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ing through Mr. Justice McLean, said (at page 
527 ): j 

This, it must be admitted, when we con¬ 
sider the mischief the law was probably in¬ 
tended to remedy, is a somewhat technical 
construction of the act; and cases may be 
found where courts have construed a statute 
most liberally to effectuate the remedy; but 
where the language of the act is explicit, 
there is great danger in departing from the 
words used, to give an effect to tlie law 
which may be supposed to have been designed 
by the legislature. Where the language of 
the act is not clear and is of doubtful con¬ 
struction, a court may well look at every part 
of the statute; at its title, and the mischief 
intended to be remedied in carrying it into 
effect. But it is not for the court to say, 
where the language of the statute is clear, 
that it shall be so construed as to embrace 
cases, because no good reason can be assigned 
why they were excluded from its provisions. 

We are unable to say why the benefits of 
this statute were given to those who held 
under deeds proved by the subscribing wit¬ 
nesses, and withheld from those whose deeds 
were proved by the acknowledgment of the 
grantor. In most cases, if not in all, proof 
by acknowledgment would be deemed more 
satisfactory than by witnesses; but the legis¬ 
lature having made a distinction; between 
the cases, whether it was intentional or not, 
reasonable or unreasonable, the court is 
bound by the clearly expressed language of 
the act. 
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In, other words, the courts have consistently held 
that the rules of statutory construction do not ex¬ 
clude the rules of common sense. 

Section 614 of the Revenue Act of 1928 (45 Stat. 
L. 791, 876) contains the provisions for the allow¬ 
ance and payment of interest on refunds when the 
Commissioner of Internal Revenue determines that 
taxes have been wrongfully collected. Section 614 
provides: 

(a) Interest shall be allowed and paid 
upon any overpayment in respect of any 
internal-revenue tax, at the rate of 6 per 
centum per annum as follows: 

***** 

(2) In the ease of a refund, from the date 
of the overpayment to a date preceding the 
date of the refund check by not more than 
30 days, such date to be determined by the 
Commissioner. 

Thus it is seen that in Section 614, in the case of 
a refund determined by the Commissioner, the 
statute provides not only for the allowance, but for 
the payment, of interest upon the amount of the re¬ 
fund, while in Section 615 Congress provided, not 
for payment of interest on judgments but only for 
the allowance of interest in judgments. Subdivi- 
' sion (b) of Section 615 reads: “In any judgment 
* * * interest shall be allowed * * 

Manifestly Congress had in mind the fact that 
where! the Commissioner acted without the inter¬ 
vention of a court he could allow and pay interest, 


13 


while in the ease of a judgment he could; only pay 
such interest as had been allowed in the judgment. 

It may be argued that the District Court was un¬ 
able to estimate the proper amount of interest to 
be allowed. That begs the question. A court under 
the provisions of Section 615 of the Eevenue Act 
of 1928 has simply to enter a judgment for the 
amount sued for with interest from the date of pay¬ 
ment to “a date preceding the date of the refund 
check by not more than thirty days, such 'date to be 
determined by the Commissioner of Internal Eeve¬ 
nue,” or it may enter a judgment for the amount 
of the tax “with interest according to law.” For 
some unexplained reason the District Court saw 
fit to enter judgment without any provision for in¬ 
terest. And manifestly an administrative officer 
would not be protected if he paid from the public 
funds interest on a judgment which contained no 
provision therefor. 

No adroit reasoning can remove, and no argu¬ 
ment should be permitted to cloud, the fact that 
the judgments involved in the instant case were 
paid in strict accordance with their terms. And it 
should be also clearly in mind that the effect of 
the judgment of the court below we are here con¬ 
sidering is to review and alter or correct the judg¬ 
ment of the District Court of the United States for 
the District of Maine, Southern Division, as ren¬ 
dered and entered by that Court. This can not be 
done. 
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2. Mandamus can not be resorted to where there is 
another plain, adequate, and complete remedy 

Mandamus is an appropriate remedy only where 
there is a clear and unmistakable duty required by 
law. In Bayard v. White, 127 U. S. 246, Mr. Jus¬ 
tice Blatehford, speaking for the court, thus tersely 
stated the requirements for mandamus (at page 
250): 

* * * The writ of mandamus is a 

remedy to compel the performance of a duty 
required by law, where the party seeking 
relief has no other legal remedy and the duty 
sought to be enforced is clear and indis¬ 
putable. Knox County v. Aspinwall, 24 
How. 377, 383. Both requisites must con¬ 
cur in every case. 

See also Biggs v. Johnson Bank, 6 Wall. 166,193. 

A duty to be enforceable by mandamus must be 
plain, positive, and clearly defined. It must not 
only be authorized by law, but the law must un¬ 
mistakably require it to be performed. (Ex parte 
Cutting, 94 U. S. 14, 20.) As said by Chief Justice 
Waite, speaking for the court in Ex parte Row¬ 
land, 104 U. S. 604 (at page 612) : 

It is also settled that more can not be re¬ 
quired of a public officer by mandamus than 
the law has made it his duty to do. The ob¬ 
ject of the writ is to enforce the performance 
of an existing duty, not to create a new 
one. * * * 
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This language was quoted with approval by Mr. 
Justice White in International Contracting Com¬ 
pany v. Lamont, 155 U. S. 303, 308. 

The relator had a plain, adequate, and f complete 
remedy ready at hand. It had ample time within 
which to apply to the District Court for correction 
of the .judgment and, if relief was denied in that 
court, to go to the Circuit Court of Appeals. Its 
failure to pursue the plainly obvious coiirse open 
to it manifestly under all of the decisions can not 
entitle it to the writ of mandamus by which the 
courts of the District of Columbia woild neces¬ 
sarily review and amend or correct the judgment 
of the District Court of Maine and compel the dis¬ 
bursing officers of the United States to! do some¬ 
thing without any statutory warrant therefor. 

Chief Justice Fuller, speaking for the court in 
In re Key, 189 U. S. 84, said (at page 85j): 

* * * It [the writ of mandamus] is 
not granted in doubtful cases, or where there 
is another adequate remedy, and Whether it 
shall go or not usually rests in the sound 
discretion of the court. * * * 

In Moore v. Lindmark, 33 App. D. C.i597, in an 
opinion reversing the Supreme Court of the Dis¬ 
trict of Columbia, Chief Justice Shepard, speaking 
for this Court, said (at page 602) : ! 

Nothing is better settled than that the 
writ of mandamus can not be used to per¬ 
form the office of an appeal or writ of error, 
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or granted in any ease where there is another 
adequate remedy. * * * 

Chief Justice Smythe, in Le Crone v. McAdoo, 
48 App. D. C. 181, 186, tersely announced that the 
writ of' mandamus “is an extraordinary one, and 
not to be resorted to except where there is no other 
legal remedy.” 

The latest adherence of this Court to the well- 
established principle that mandamus will not lie 
where there is another adequate remedy was in 
Board of Tax Appeals v. McCandless, 26 Fed. (2d) 
1000, reversing a .judgment of the Supreme Court 
of the District of Columbia granting the writ. Cer¬ 
tiorari was denied in that case (49 S. Ct. Eep. 24). 

No useful purpose could be served by multiplying 
citations to support the proposition that mandamus 
can not issue where there is another adequate rem¬ 
edy. Not only must there be a plain duty required 
by law, but no other remedy must be available to 
the applicant for mandamus. The two bases for the 
writ must concur. It is quite apparent that the 
appellee had another plain, adequate, and complete 
legal remedy. 

3. Mandamus can not be employed to perform the office 
of an appeal or writ of error 

This application for the writ of mandamus is 
clearly in effect an attempt to substitute the writ 
of mandamus for the writ of error. That this can 
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not be done is so well settled as to no longer admit 
of serious argument. ! 

The Supreme Court, from its earliest history, has 
never deviated from the fundamental rulle above 
set forth. Ex parte Hoyt, 13 Peters, 279, is a lead¬ 
ing ease. The opinion was written by Mr. Justice 
Story, who (at page 289) said: j 

* * * This Court has authority given to 
it by the thirteenth section of the judiciary 
act of 1789, ch. 20, to issue writs j of man¬ 
damus in cases warranted by the principles 
and usages of law to any Courts appointed 
under the authority of the United States. 
The present application is not warranted by 
any such principles and usages of lkw. It is 
neither more or less than an application for 
an order to reverse the solemn judgment of 
the district judge, in a matter clearly within 
the jurisdiction of the Court, and to substi¬ 
tute another judgment in its stead. Now a 
writ of mandamus is not a proper process to 
correct an erroneous judgment or decree 
rendered in an inferior court. That is prop¬ 
erly matter which is examinable upon a 
writ of error or an appeal (as the ease may 
require) to the proper appellate, tribunal. 
Neither can this Court issue the writ upon 
the ground that it is necessary for the exer¬ 
cise of its own appellate jurisdiction; for the 
proper appellate jurisdiction, if any in this 
case, is direct and immediate to the Circuit 
Court for the southern district of New York. 
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It has been repeatedly declared by this Court 
that it will not, by mandamus, direct a judge 
what judgment to enter in a suit, but only 
will require him to proceed to render judg¬ 
ment. The case of the Life and Fire Insur¬ 
ance of New York v. Adams, in 8 Peters’ 
Rep. 291 and 9 Peters’ Rep. 573, is direetly 
in point. 

A decision which very appositely applies to the 
ease we are here considering is Ex parte Myra 
Clarke Whitney, 13 Peters, 404, which was a mo¬ 
tion made for a mandamus to the Circuit Court of 
the Eastern District of Louisiana. The petition on 
which the motion was founded stated that a bill in 
equity was then pending in the circuit court in 
which the petitioner was plaintiff; that it was un¬ 
derstood to be the settled determination of the 
district judge not to suffer chancery practice to 
prevail in the circuit court; that her right to pro¬ 
ceed in her suit had been denied until she should 
cause copies of her bill in the French language to 
be served upon the defendants, and until she should 
file documents not made exhibits in the cause; and 
then that all further proceedings in the cause 
should be in conformity with the existing practice 
of the court, which meant the practice prevailing 
in the court in civil cases generally, in disregard of 
the rules established by the Supreme Court to be 
observed in chancery eases. The prayer of the peti¬ 
tion was for a mandamus in the nature of a writ of 
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procedendo to compel the Court to proceed accord¬ 
ing to chancery practice. Mr. Justice Story, who 
wrote the opinion denying mandamus, said (at 
page 408): 

That it is the duty of the Circuit Court to 
proceed in this suit according to the rules 
prescribed by the Supreme Court folr pro¬ 
ceedings in equity causes at the February 
term thereof, A. D. 1822, can admit of no 
doubt. That the proceedings of the district 
judge, and the orders made by him an the 
cause, which are complained of, are not in 
conformity with those rules, and with chan¬ 
cery practice can admit of little doubt. But 
the question before us is not as to the regu¬ 
larity and propriety of those proceedings 
but whether the case before us is one in 
which a mandamus ought to issue. And we 
are of opinion that it is not such ja case. 
The district judge is proceeding in the 
cause, however irregular that proceeding 
may be deemed; and the appropriate re¬ 
dress, if any, is to be obtained by an' appeal 
after the final decree shall be hadj in the 
cause. A writ of mandamus is not the ap¬ 
propriate remedy for any orders which may 
be made in a cause by a judge in the texereise 
of his authority; although they mayjseem to 
bear harshly or oppressively upon the party. 
The remedy in such cases must be sought in 
some other form. 
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In Ex parte Newman, 14 Wall. 152, one of the 
leading cases constantly cited in the opinions, the 
opinion was written by Mr. Justice Clifford, who 
(at page 168) said: 

Confessedly the petitioners are without 
remedy by appeal or writ of error, as the 
sum or value in controversy is less than the 
amount required to give that right, and it is 
insisted that they ought on that account to 
have the remedy sought by their petition. 
Mandamus will not lie, it is true, where the 
party may have an appeal or writ of error, 
but it is equally true that it will not lie in 
many other eases where the party is without 
remedy by appeal or writ of error. * * * 

Ex parte Loving, 94 U. S. 418, was a petition for 
mandamus to the Circuit Court of the United 
States for the Eastern District of Michigan. The 
petition showed that the plaintiff in an action then 
pending against the petitioner, where a jury had 
been empaneled and the testimony on his part con¬ 
cluded, elected to become nonsuit, and that a judg¬ 
ment to that effect was entered. At a subsequent 
term of the court and after notice to the attorney 
for the petitioner the plaintiff moved to set aside 
that judgment and restore the cause to the docket 
for trial. This motion was granted, and later the 
petitioner appeared by his counsel and moved to 
vacate the order thus made. This last motion was 
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refused, and thereupon a petition was filed for a 
writ of mandamus to require the judges of the 
Circuit Court to vacate the order setting aside the 
nonsuit. Prom the above statement of falcts it is 
seen that the application in that case closely re¬ 
sembles that in the instant case. Chief Justice 
Waite delivered the opinion of the court,, and (at 
page 419) said: 

It seems clear to us that the object in this 
case is to use the writ of mandamus ;as a writ 
of error. This can not be done. We may 
require the Circuit Court to decide in a 
proper ease if it refuses to act, but can not 
control its decision. Here the Court has 
acted, and given its decision upon;a motion 
made. We are asked now to require it to 
reverse that decision. For that, resort must 
be had to a writ of error after a final judg¬ 
ment has been rendered. The writ of man¬ 
damus has no such office to perform. 

See also Ex parte William Many, 14 Hbw. 24, 25. 
In re James Pollitz, 206 U. S. 325, 331. i 

This court has consistently adhered to the same 
rule. Eunkley Company v. Ewing, 42 App. D. C. 
176,178. j 

Authorities on this point might be multiplied, 
but such multiplication could serve no useful 
purpose. I 

Clearly the relator in this case is not:entitled to 
the writ of mandamus. 
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4. The courts can not by writ of mandamus compel the 
payment of compound interest from the Treasury 
of the United States 

The judgments herein involved were entered in 
the District Court of the United States for the Dis¬ 
trict of Maine, Southern Division, on June 15,1929. 
That Court, in entering the judgments, computed 
interest from the dates of payment of the taxes up 
to the date of entry of the judgments, and made no 
provision for the payment of further interest. The 
judgments were paid in strict accordance with their 
terms. 

The appellee now claims additional interest on 
the judgments as entered, the judgments having 
included interest from the dates of payment to the 
date of entry of the judgments. Thus the petition 
for the writ of mandamus prays that the appellants 
be compelled to allow and pay to the appellee com¬ 
pound interest, being interest from the date of 
entry of the judgments on the interest already in¬ 
cluded in the judgments. And this prayer for pay¬ 
ment of compound interest was sustained by the 
learned Court below when he ordered that the writ 
of mandamus should issue “as in said petition 
prayed.” 

Congress has carefully and expressly provided 
for payment of interest in eases of taxes wrong¬ 
fully collected, but nowhere is there any statutory 
provision for compounding interest. In the ab- 
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senee of any such statutory provision interest on 
interest can not be allowed or paid. j 

In speaking for the Court in Cherokee Nation v. 
United, States, 270 U. S. 476, Chief Justice Taft 
said (at page 490): 

What the appellant here seeks ! is com¬ 
pound interest, that is interest on; interest 
from 1895 until now. The general rule even 
as between private persons is that in the 
absence of a contract therefor Or some 
statute, compound interest is not allowed to 
be computed upon a debt. Whitcomb v. 
Harris, 90 Me. 206; Bradley v. Merrill, 91 
Me. 340; Ellis v. Sullivan, 241 Mass. 60, 64; 
Tisbury v. Vineyard Haven Water Com¬ 
pany, 193 Mass. 196; Lewin v. Folsom, 171 
Mass. 188, 192; Wallace v. Glaser 82 Mich. 
190; Blanchard v. Dominion National Bank, 
130 Va. 633, 637; Finger v. McCaughey, 114 
Cal. 64, 66; Cullen v. Whitham, 33 Wash. 
366, 368. In view of the care with which 
Congress, and this Court in interpretation of 
the legislative will, have limited the collec¬ 
tion of simple interest against the Govern¬ 
ment, a fortiori must compound interest be 
denied to appellant unless provision there¬ 
for is made in the contract of 1891) or in the 
statute of 1919 authorizing this sjuit, and it 
is to be found in neither. 

Clearly the appellee is not entitled to compound 
interest, and on that account alone the! judgment 
should be reversed. 
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sence of any such statutory provision interest on 
interest can not be allowed or paid. 

In speaking for the Court in Cherokee Nation v. 
United States, 270 U. S. 476, Chief Justice Taft 
said (at page 490) : | 

What the appellant here seeks is com¬ 
pound interest, that is interest on interest 
from 1895 until now. The general rule even 
as between private persons is that in the 
absence of a contract therefor or some 
statute, compound interest is not allowed to 
be computed upon a debt. Whitcomb v. 
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130 Va. 633, 637; Finger v. McComghey, 114 
Cal. 64, 66; Cullen v. Whitham, Wash. 
366, 368. In view of the care with which 
Congress, and this Court in interpretation of 
the legislative will, have limited the collec¬ 
tion of simple interest against the Govern¬ 
ment, a fortiori must compound interest be 
denied to appellant unless provision there¬ 
for is made in the contract of 1891, or in the 
statute of 1919 authorizing this suit, and it 
is to be found in neither. I 

Clearly the appellee is not entitled to compound 
interest, and on that account alone the judgment 
should be reversed. j 
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VII 

CONCLUSION 

For the reasons stated, it is respectfully sub¬ 
mitted, the judgment of the court below should be 
reversed with directions to dismiss the petition. 
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the United States; and David Burnet, Commis¬ 
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v. 

United States of America Ex Rel. Orono Pulp and 
Paper Company, Appellee. 
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BRIEF FOR APPELLEE. 


QUESTION INVOLVED. 

The main question herein involved is whether or 
not a taxpayer, who has secured a refund of its 
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Federal taxes which it had overpaid, may be pre¬ 
vented from obtaining the interest on such overpay¬ 
ments, to which it is entitled by specific act of Con¬ 
gress, by the wilful failure and refusal of the Secre¬ 
tary of the Treasury, the Comptroller General of 
the United States, and the Commissioner of Internal 
Revenue to approve the payment of such interest. 


n. 


THE STATUTES. 

Section 614 (a) (2) of the Revenue Act of 1928 
(45 Stat. L. 791, 877) reads as follows: 

“(a) Interest shall be allowed and paid upon 
any overpayment in respect of any internal-reve¬ 
nue tax, at the rate of 6 per centum per annum, 
as follows: 

( 1 ) * * * 

(2) In the case of a refund, from the date 
of the overpayment to a date preceding the 
date of the refund cheek by not more than 
30 days, such date to be determined by the 
Commissioner.” 

Section 615 of the Revenue Act of 1928 amends 
Subdivision (b) of Section 177 of the Judicial Code 
to read as follows: 

“In any judgment of any court rendered 
(whether against the United States, a collector 
or deputy collector of internal revenue, a former 
collector or deputy collector, or the personal 
representative in case of death) for any over¬ 
payment in respect of any internal-revenue tax, 
interest shall be allowed at the rate of 6 per 
centum per annum upon the amount of the over- 
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payment, from the date of the payment or col¬ 
lection thereof to a date preceding the date of 
the refund check by not more than thirty days, 
such date to be determined by the Commissioner 
of Internal Revenue.” 


*• 


► 


> 




>*? 


» 

► 

« 


III. 

STATEMENT OP FACTS. 

The appellee overpaid its Federal taxes for the 
years 1917, 1918, and 1919, and brought suit for the 
recovery of such overpayments in the United States 
District Court for the District of Maine, Southern 
Division. The suit for the recovery of the overpay¬ 
ments for the years 1917 and 1918 was against the 
United States, and that for 1919 was against the 
Collector of Internal Revenue. 

On June 15, 1929, the District Court entered judg¬ 
ments in favor of the appellee in the following 
amounts : 

1917 


Overpayment $33,033.36 

Interest to June 15,1929 21,802.02 I 

- $54,835.38 

1918 


Overpayment $12,298.12 

Interest to June 15,1929 7,009.93 


1919 

Overpayment $53,390.39 

Interest to June 15,1929 8,764.92 


$19,:308.05 
$74,143.43 


| 62,155.31 
$136,298.74 
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The appellee promptly filed its formal claim for 
the refunding of the amounts of the judgments 
totalling $136,298.74, together with interest thereon, 
as provided by statute, but no refund was actually 
received until January 25, 1930, when appellee re¬ 
ceived through the office of the Collector of Internal 
Revenue at Augusta, Maine, a check drawn in its 
favor on the United States Treasury in the amount 
of $62,155.31. Thereafter, on or about February 5, 
1930, the appellee received a check drawn in its 
favor on the United States Treasury in the sum of 
$74,143.43. 

These refund checks were accepted by the appellee 
under protest, and demands were made upon the 
Commissioner of Internal Revenue and the Comp¬ 
troller General of the United States for the payment 
of interest up to within not more than thirty days 
preceding the date of the refund checks, as provided 
for in the statute. 

Upon the refusal of the appellants herein to allow 
and pay such interest, a petition asking for a writ of 
mandamus was filed in the Supreme Court of the 
District of Columbia. The Court below decided that 
a writ of mandamus should issue to compel the ap¬ 
pellants: to cause to be paid to the appellee from the 
Treasury of the United States interest on the amount 
of the judgment from the date of the entry thereof 
to a date not more than thirty days preceding the 
payment of same. Such decision was based in part 
upon the finding of the Court that the right to inter¬ 
est inheres in any judgment so rendered, whether the 
judgment in terms calls for it or not; and that being 
so, the appellants (respondents below) have nothing 
but a ministerial duty to perform when presented 
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with, properly certified copies of judgments rendered 
in the appropriate Federal district courts. 

IV. 

ARGUMENT. 

1. The Statute provides for Interest and it |is to be 
paid even though it is not mentioned in the judgment. 

There can be no question about the rightj of the 
appellee to receive interest on the overpayments. 
The judgments were entered on June 15, 1929, and 
the taxes were refunded on January 25, 1930, and 
February 5, 1930, all well after the passage of the 
Revenue Act of 1928. Section 614 of the Revenue 
Act of 1928 (45 Stat. L. 791, 876) provides! for the 
allowance and payment of interest on refunds as 
follows: 


“(a) Interest shall be allowed and paid upon 
any overpayment in respect of any internal- 
revenue tax, at the rate of 6 per centum per 
annum, as follows: 

l 

*#♦#**## 

(2) In the case of a refund, from the date of 
the overpayment to a date preceding the date of 
the refund check by not more than 30 days, such 
date to be determined by the Commissioner.” 

Congress could not have more clearly expressed its 
intention to provide for the payment of interest in 
case a taxpayer had overpaid its taxes. There are 
no exceptions. Congress said that interest should 
be allowed and paid upon any overpayment in respect 
of any internal-revenue tax. The statute makes no 
provision as to how the refund is to be obtained. 
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The appellants attempt to say that Congress did 
not provide in Section 615 for interest on judgments; 
but they fail to state the title of the Section which is 
as follows: 

‘‘Sec. 615. Interest on Judgments.” 

Furthermore, both the report of the Committee on 
Ways and Means (Report No. 2 to accompany H. R. 
1, 70 Gong. 1st Ses. p. 35) and the report of the 
Senate Finance Committee (Report No. 960, Calen¬ 
dar No. 987, 70 Cong. 1st Ses. p. 43) in explaining 
the changes in the Revenue Act of 1928, state as 
follows: 

“Sec. 614. Interest on Overpayments. 

“The principal change made in existing law is 
that in the case of a refund the interest period 
now terminates with the allowance of the refund, 
a date which often precedes the actual making of 
the refund by a considerable period of time and 
thus deprives the taxpayer of interest during 
that period. Under the above provision of this 
bill, interest runs to a date not more than 30 
days preceding the date of the refund check, 
such date to be determined by the Commissioner. 
This provision is administratively practicable 
and it will result in giving the taxpayer interest 
to within approximately 30 days of the date of 
the refund. 

Sec. 615. Interest on Judgments. 

“A change similar to that described in the pre¬ 
ceding paragraph is made in connection with in¬ 
terest on judgments, the interest period in such 
case to terminate at a date preceding the date 
of the refund check by not more than 30 days, 
such date to be determined by the Commis¬ 
sioner.” 

(Dealt with in Senate Report as Secs. 613 and 614.) 
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As pointed out by the trial court, Section 177 (b) 
of the Judicial Code as amended by Section 615 of 
the Revenue Act of 1928, requires that to any judg¬ 
ment of any Federal district court interest must be 
allowed at the rate of six per centum per annum 
from the date of the payment of the amount for 
which judgment is rendered to a date preceding the 
date of the refund check by not more than thirty days, 
and this is so whether the judgment in terms calls for 
it or not. In other words, it would not matter if the 
judgment had been entirely silent as to interest. 
Congress has provided for the payment of such inter¬ 
est, and it is the duty of the administrative officers 
to make such payment. 

The view of the Supreme Court of the United 
States on this question is stated in 

Amis v. Smith, 

16 Pet. 303, 310, 10 L. Ed. 973, 976. 

The action was on a promissory note and judgment 
was entered against the defendant by default] Execu¬ 
tion on the judgment included interest as provided by 
the state statute of Mississippi. The defendant then 
pleaded that the fieri facias was illegal in that it 
included interest not mentioned in the judgment. 
The Supreme Court said: 

“If, however, the question were properly be¬ 
fore the court, we can see no good reason why 
interest upon a judgment, which is secured by 
positive law, is not as much a part of the judg¬ 
ment as if expressed in it. The Legislature 
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say, ‘All judgments shall bear interest at the 
rate 1 of eight per cent.’ Can the judgment be 
satisfied without paying the interest? It is the 
practice in Mississippi, and several other States, 
to include no interest in the judgment except 
what is then due; but to leave it to the collecting 
officer to calculate the amount of interest, accord¬ 
ing to law, when he settles with the defendant.” 

The rule regarding the recovery of interest in suits 
against collectors was reiterated by Mr. Justice Van 
Devanter in the case of 

National Home v. Parrish, 

229 U. S.‘ 494, 496, 57 L. Ed. 1296, 

in which he said: 

“It is quite true that the United States can¬ 
not 1 be subjected to the payment of interest unless 
there be an authorized engagement to pay it or 
a statute permitting its recovery. United States 
ex rel. Angarica v. Bayard, 127 U. S. 251, 260, 
32 L. ed. 116, 162, 8 Sup. Ct. Rep. 1156; United 
States v. North Carolina, 136 U. S. 211, 216, 34 
L. ed. 336, 338, 10 Sup. Ct. Rep. 920. But this 
exemption has never as yet been applied to sub¬ 
ordinate governmental agencies. On the con¬ 
trary, in suits against collectors to recover 
moneys illegally exacted as taxes and paid under 
protest, the settled rule is that interest is recover¬ 
able without any statute to that effect, and this 
although the judgment is not to be paid by the 
collector, but directly from the treasury. Erskine 
v. Van Arsdale, 15 Wall. 75, 21 L. ed. 63; Red- 
field v. Bartels, 139 U. S. 694, 35 L. ed. 310, 11 
Sup. Ct. Rep. 683.” 
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Had the delay on the part of the appellants in 
paying the refunds been due to the taking of an ap¬ 
peal from the decision of the District Court, there 
would apparently be no question regarding the pay¬ 
ment of interest during the period of delay. 

Cochran v. Schell, 

107 U. S. 625, 27 L. Ed. 543. 

No different rule should apply if the delay is due 
to a reason other than appeal. The payment of in¬ 
terest is in the nature of a penalty for delay. 

The Government had money belonging to the ap¬ 
pellee during the period from June 15, 1929, to Jan¬ 
uary 25, 1930, and February 5, 1930, and it follows 
that the appellee should be paid interest fori the use 
of its money during such period. 

The appellants lay considerable stress on the as¬ 
sumption that the disbursing officers must follow the 
wording of the judgment strictly. They fail to state, 
however, that in cases where a court includes in a 
judgment a provision for interest to date of payment, 
they do not hesitate to revise such judgments, and 
only pay interest to within not more than thirty 
days prior to the date of payment. There is no con¬ 
sistency in the practice of revising judgments down¬ 
ward but in refusing to make a correction in; the tax¬ 
payer’s favor. 

2. The District Court followed the usual practice in 
entering the judgments. 

| 

Although it was unnecessary for the District Court 
even to mention interest, in view of the mandatory 
provisions of Section 177 of the Judicial Code, the 
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general rule is that judgments should be certain and 
definite as to amounts. (15 R. C. L. See. 30, 593), 
(33 C. J. Sec. 133, 1201). 

It was obviously impossible for the Court to know 
when the refunds would be paid, due to the certainty 
of delay by the Administrative officials and the pos¬ 
sibility of an appeal by the Government. The Court, 
therefore, did the only thing it could in computing 
interest on the overpayments up to the date of the 
judgments. It could not have estimated with any de¬ 
gree of: accuracy the date when the judgments would 
be paid. The record shows the situation clearly when 
it discloses that it was almost seven months after 
judgment before payment was made. 

3. Mandamus is the Proper Remedy. 

The appellants herein argue that the appellee had 
some other plain, adequate and complete remedy at 
hand, and that mandamus should not have been re¬ 
sorted to. This contention is made in spite of the 
fact that the Government delayed seven months be¬ 
fore paying the refunds and signifying an intention 
not to pay interest thereon. There is no equity what¬ 
ever to appellants’ position. 

Any other remedy which the appellee might have 
had was lost by the delay of the appellants in making 
the refunds and in denying the interest. 

After the judgments had been rendered, the appel¬ 
lee immediately filed its claims for the amount of the 
judgments, together with interest thereon, which 
claims were accompanied by certified copies of the 
judgments. The Government officials delayed in act¬ 
ing on the claims until after the term of Court had 
expired in the District where the judgments were 
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entered. Mandamus, therefore, seems to be the only 
speedy and adequate remedy. 

The appellee is glad to rely on many of the cases 
cited by the appellants to the effect that the writ of 
mandamus is a remedy to compel the performance 
of a duty required by law. In the case of 

Duncan Townsite Company v. Lane, 

245 U. S. 308, 311, 62 L. Ed. 309, 311. 

the Supreme Court, in refusing a writ of mandamus 
to compel the Secretary of the Interior to issue and 
record a patent for land, described the general nature 
of mandamus as follows: 

‘ ‘ Mandamus is an extraordinary remedial proc¬ 
ess which is awarded, not as a matter of right, 
but in the exercise of a sound judicial discretion. 
It issues to remedy a wrong, not to promote one; 
to compel the performance of a dutyi which 
ought to be performed, not to direct an act 
which will work a public or private mischief, or 
will be within the strict letter of the law, but in 
disregard of its spirit. Although classed as a 
legal remedy, its issuance is largely controlled 
by equitable principles. The relator, j having 
itself only an equity, seeks the aid of the court 
to clothe it with the legal title as against the 
United States, which now holds both the legal 
title and the equity to have set aside an allot¬ 
ment certificate secured by fraud. A Writ of 
mandamus will not be granted for such a pur¬ 
pose. See United States ex rel. Turner v. 
Fisher, 222 U. S. 204, 56 L. ed. 165, 32 Sup. Ct. 
Rep. 37.” 

While mandamus was denied in the above case, due 
to the fact that the plaintiff, with only an equity, was 
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seeking to overcome the owner of both the legal title 
and an equity, the Court expressed the rules which 
should be applied here, where the appellee not only 
has the equities but also the legal right. 

Clearly the appellee was wronged in being denied 
the interest to which it was entitled, and it is just as 
clear that the duty of the appellants to pay the inter¬ 
est is one that ought to be performed. Such per¬ 
formance will work neither a public nor a private 
mischief. The issuance of the writ is the exercise of 
sound judicial discretion, and if its issuance is to be 
controlled largely by equitable principles, such equi¬ 
ties are here present. 

This Court restated the principle that a writ of 
mandamus is awarded in the exercise of sound ju¬ 
dicial discretion and upon equitable principles in the 
case of 


U. S. ex rel. Greylock Mills v. Blair, 

54 App. D. C. 57, 293 F. 846. 

Since the granting of the writ lies so largely with¬ 
in the discretion of the Court below, this Court will be 
slow to interfere with such discretion. 

The fact that the refusal of the appellants to per¬ 
form rhay be based on their erroneous construction of 
the statute, will not prevent the issuance of man¬ 
damus. 

U. S. ex rel. MeAlester-Edwards Coal Co. v. Fall, 

51 App. D. C. 171, 277, F. 573. 

This Court has had many occasions to consider the 
question of the enforcement by mandamus of the 
statutory provisions for the payment of interest. 
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Section 1019 of the Revenue Act of 1924 (43 Stat. 
253, 346), provided for the payment of interest on 
refunds even though the taxes were not paid under 
protest. In the case of 

Blair v. U. S. ex rel. Birkenstock, 

55 App. D. C. 376, 6 F. (2d) 679, 

a refund was allowed after the passage of the Reve¬ 
nue Act of 1924, but the Commissioner of Internal 
Revenue refused to pay interest on such refunds on 
the ground that the taxes were not paid under protest. 
The Supreme Court of the District of Columbia 
granted a writ of mandamus ordering the payment 
of such interest, and such action was sustained by 
this Court. The Court found that the taxpayer had 
no other adequate remedy and further, that the allow¬ 
ance of interest was entirely ministerial and required 
no discretion on the part of the administrative offi¬ 
cials. 


CONCLUSION. 

For the reasons herein stated, it is respectfully 
submitted that the judgment of the Court below should 
be affirmed. 

J. Robert Sherroi), 
Frederick 0. Graves, 
Attorneys for Appellee. 

Miller & Chevalier, 
of Counsel. 





